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Introduction

Conflict has been with mankind since its first inception following man's fallout with God in the
Garden of Eden as a result of the conflict of interests.! In recent times, litigation has assumed a
centre stage in the settlement of disputes/conflicts notwithstanding its inherent contradictions. This
work explores these contradictions as well as the need and suitability of the use of Alternative

Dispute Resolution mechanisms in the settlement of disputes arising from vicarious liability.
Litigation

According to Oxford Advanced Learner’s Dictionary of Current English, ? to ‘litigate is to take a
claim or disagreement to court.” Litigation, therefore, is the process of making or defending a claim
in court.2On its part, the Black’s Law Dictionary * defines litigation as the process of carrying on

a lawsuit or the lawsuit itself. In other words, it is the taking of legal action by a litigant.®

To the American Bar Association, litigation is an adversarial system where parties to a dispute
formally present the proof that will persuade a neutral and objective fact-finder to decide the

dispute one way or the other.®

Litigation is thus a stage where parties to a suit face off before a third party, usually regarded as

an unbiased umpire who listens to the one make his claims and the other defend such claims in
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‘acrimonious' circumstances, and makes a pronouncement, one way or the other, to which the

parties are bound. Hence, it is often called an adversarial system.
Advantages and Disadvantages of Litigation

Litigation plays a very important role in the settlement of disputes. However, as a mode of settling
disputes arising from vicarious liability, it also has its disadvantages. The advantages and

disadvantages of litigation shall now be discussed.

One of the advantages of litigation is that it allows for the settlement of disputes.’ That is, instead
of taking laws into their hands, disputants submit to the jurisdiction of the court, which is regarded

as a neutral third party, to settle the dispute one way or the other.

Another advantage of litigation is that it generally offers parties access to justice. This means that
both the weak and the strong can approach the court whenever their right is or is likely to be
violated®and the court is vested with the power to act on all such questions as to the determination

of the civil rights and obligations of any person.®

Connected to the above, litigation ensures that victims of torts committed by employees in the
course of their employment are compensated by the employer.'® However, while litigation offers
a path to compensation of victims of torts, the promptness of this compensation remains entirely

another question.

However, the demerits of litigation are, nevertheless, overwhelming. First, litigation is not cost
friendly.!! Stated differently, it is very expensive. This means that the much-acclaimed access to

justice usually associated with it is more or less a legal mirage.*2

Second, litigation is adversarial or confrontational in nature.'*As a result of this, it may resolve the

matter at hand but does not bring the dispute to an end. This is because it could open up new fronts
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for acrimonious relationships between parties to a dispute. This usually leads to loss of

relationships as parties hardly disputes hardly return to their pre-litigation friendly relations.

Third, litigation occasions undue delay in resolving disputes, including those relating to vicarious
liability. Bok put it thus; ‘Access to justice may be open in principle. In practice, however, most
people find their legal rights severely compromised by ... the long, frustrating delays involved in
bringing proceedings to a conclusion...’* It has been reported that the average period within

which most civil cases are disposed of in Nigeria is 3 years.'®

Fourth, litigation embraces technicalities.'® The effect of this is that substantial justice is sacrificed
at the altar of technicalities. The ‘law is the law is the law’!” becomes the order of the day. For

although litigation is concerned with justice, it is justice according to the law.8

Finally, but by no means exhausted, litigation is formal and complex.® It has too many
complexities often seen as deliberately set up by the Bar and Bench to protect their trade without
regard to their clients’ interests, all of which result in inadequate access to justice and an inefficient

and ineffective judicial and/or justice system.?°
Alternative Dispute Resolution (ADR)

Alternative Dispute Resolution is as old as man.?! Its origin may be traced back to more than two
thousand years ago as recorded in divine injunctions in the Holy Bible?? and the Holy Quran.?

ADR is a wholesale of conflict settling mechanisms outside litigation.?* It subsumes a whole range
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of options or alternatives to courtroom litigation.?® That is, it entails all methods of resolving

disputes other than litigation in a court of law.?®

It is a name that encapsulates several dispute resolution techniques outside litigation.?’ These
processes together are usually said to be jural-like forms of dispute settling not in the nature of
litigation. 2 This work, therefore, conceives ADR as a socio-legal concept that denotes all
processes by which conflicts or disputes are settled, although it does not include litigation. It is
social in that in its traditional sense, it operated and still operates as a social tool for amicable
settlement of disputes, respectively between persons and communities inter se, in a manner largely

informal and traditionally unsystematic.

In recent times, ADR has been legally institutionalised and integrated into the judicial process as
part of the court system, in a manner largely informal but substantially systematic. The latter is
usually what is called the Multi-Door Courthouse or Court-connected Alternative Dispute

Resolution.?®
Forms of Alternative Dispute Resolution

There are various forms of ADR, including but not limited to, negotiation, mediation, conciliation,

and arbitration. These shall be discussed seriatim.
Negotiation

According to the Black’s Law Dictionary,® negotiation is a consensual bargaining process in
which the parties attempt to reach an agreement on a disputed or potentially disputed matter. It
usually involves complete autonomy for the parties involved without the intervention of third

parties. It is the process of communication used to get that which is in the possession of another
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who may exercise control as to when or how one can get it.3 It is a private process through which

disputants can reach a mutual gentlemanly agreement to resolve any conflict between them.?
Mediation

Mediation is said to be a nonbinding dispute settling mechanism involving a neutral third party
who tries to help the disputing parties reach an amicable solution. It is usually resorted to when
negotiation fails.3* Hence, it is a process of assisted negotiation in which a neutral third party helps
disputants to resolve their disputes.® In this way, parties in disputes can resolve their disagreement

at a fraction of the cost of the litigation system.®
Conciliation

The Black’s Law Dictionary®’defines conciliation as a process in which a neutral person meets
with the parties to a dispute and explores how to help them resolve the dispute. Thus, it is a
relatively unstructured method of settling disputes in which a third party facilitates communication
between parties in an attempt to help them settle their differences.® Conciliation is one of the ADR

mechanisms governed by law in Nigeria.*
Arbitration

Apart from providing that every arbitration agreement shall be in writing and signed by the
parties,*® the Arbitration and Conciliation Act, does not define arbitration. This is somewhat
similar to the situation in England. The (English) Arbitration Act,*! having defined an ‘arbitration
agreement’ does not define ‘arbitration.” The Black’s Law Dictionary,*defines arbitration as a
method of dispute resolution involving one or more neutral third parties who are usually agreed to

by the disputing parties and whose decision is binding. The courts have also attempted a definition
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of arbitration.*® Some legal writers regard arbitration as quasi-litigation and not an ADR, properly

so called.*
Advantages and Disadvantages of Alternative Dispute Resolution over Litigation

One of the advantages of Alternative Dispute Resolution is that it reduces the volume of cases in
the court. In other words, it serves as a means of decongesting the court, providing choice and

variety to disputants, thereby enhancing the efficiency of the judicial system.*®

Another advantage of Alternative Dispute Resolution is that it saves the cost of litigation. The
expensive nature of litigation means ADR offers a relatively cheaper alternative to dispute

resolution.*®

Yet another advantage of ADR is the preservation and restoration of relationships.*’Usually, from
the onset of litigation, the battle line is drawn. The result is that it leaves relationships and social
lives of disputants in disarray.*®However, ADR ensures that the above atmosphere does not exist.
Speedy resolution of dispute is also an advantage of ADR. It is relatively fast in terms of the time
it takes to settle disputes,*® unlike litigation which may take up to 3 to 5 years.>°Finally, but not by
any means exhausted, ADR offers disputants privacy and confidentiality, with an air of
informality in the settlement of disputes.® This removes the formality and complexities associated

with litigation.

On the other hand, ADR also suffers from certain disadvantages. One of the damning
disadvantages of ADR is the problem of enforcement.> Generally, it does not have the force of a
court judgment and in cases of default, recourse has to be made again to the courts.>® However, it

must be noted that with the emergence of Court-connected ADR, certain measures have been put
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in place to facilitate the enforcement of ADR. For instance, the terms of settlement may be filed

with the court in the form of a consent judgment.>

Another disadvantage of ADR is that the process may be undermined by the absence of disputants
in hearings.>® However, it has been submitted that this problem may be overcome by the issuance
of practice directions by the court requiring parties to either be present or adequately represented
in hearings.>® Of course, this may only be possible or very effective with Court-connected ADR.
Again, connected to the above, parties to disputes may refuse to submit to ADR. And since it is
largely voluntary, bar court-connected ADR, it is doubtful if they can generally be compelled to

submit to it.%’
Effects of Litigation and Alternative Dispute Resolution on Vicarious Liability

The effects of litigation on vicarious liability cannot be overemphasised. Following from the many
disadvantages of litigation, it may have, and does have, adverse effects on vicarious liability,
especially in respect of victim’s compensation. There is no gainsaying that litigation occasions
undue delay in the resolution of disputes. The ultimate effect of this is that litigation presents a real

possibility that some victims may never live to be compensated.

For instance, in the case of Jenyo v Akinreti®® it took over 17 years to finally resolve a fatal accident
case. Also, in the English case of Mohamud v Morrison Supermarkets Plc,*® a case that was
instituted in 2013, by the time the United Kingdom Supreme Court delivered its judgment 3 years
later in 2016, the victim, Mr. A. Mohamud had already died (although of causes unconnected with
the tort in dispute ¢°) and had to be substituted by Mr. M. Mohamud. Then, the question may be
asked, apart from the obvious fact that the compensation goes to his personal estate, of what use

is it to the deceased?

On the other hand, ADR does not only offer an amicable route to the settlement of disputes but

also has other positive effect on vicarious liability. Flowing from its many advantages, it may have,
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and does have, the effect of ensuring prompt compensation to the victims of torts or even crimes
committed by employees in the course of their employment. The expeditious nature of ADR means
that victims will get compensated promptly. This may also help them heal emotionally as the
chances of increased emotional hazards exacerbated by elongated trials are largely minimised if

not eliminated.

Conclusion

In the final analysis, there are various modes of settling disputes arising from vicarious liability,
ranging from litigation to ADR mechanisms. However, it is submitted that, notwithstanding the
negligible flip side of ADR, except where it is practically impossible and/or legally inappropriate,
cases on vicarious liability should be walked-in or referred to ADR for expedited disposition. Also,
parties to disputes turning on vicarious liability should always be amenable or willing to submit to
ADR. This will ensure prompt compensation to victims without prejudice to their right of recourse
to the court where the terms of settlement are unfavourable to them. In this way, victims of torts
(or crimes) committed by employees in the course of their employment would stand a greater

chance to live to be compensated.



